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A jury convicted defendant Benny Wardell WIIlians of

vehicle theft (Veh. Code, § 10851), and the trial court found

that he had four prior serious felony convictions within the
meani ng of the "three strikes law.” (Pen. Code, 88 667, subd. (b)-
(i), 1170.12.) Sentenced to a prison termof 25 years to life,

def endant appeals, contending the court erred (1) by failing to
instruct sua sponte on the defense of m stake of fact or claim

of right, and (2) by not excluding certain evidence. Finding

no prejudicial error, we shall affirmthe judgnent.



BACKGROUND

Prosecution case

On June 29, 1999, defendant was living with 65-year-old
Phyllis Teal in an apartnent in Sacranento. Teal and defendant
had known each ot her since Decenber 1996. They had a ronmantic
relationship for six nonths. However, by June 1999, they were
just friends and did not sleep in the sane room

Teal, who is a diabetic with failing vision, paid all of the
bills and rent. |In exchange, defendant hel ped her out by driving
her places and running errands on a daily basis. Defendant’s own
car was inoperable, so Teal |et himuse her green Ford Escort to
assist her. On occasion, she also permtted himto use it for
hi s own nedi cal appointnents or other “urgent” matters. Because
def endant frequently drove her car, Teal notified her insurance
carrier that he was an operator of the vehicle. According to Teal,
she never | oaned defendant the car or gave him perm ssion to use it
for nore than one day, and he always returned the keys to her when
he finished using the car.

On the evening of June 29, 1999, Teal took out the trash but
coul d not get back into the apartnent because the door had been
| ocked and the security latch set after she left. Wen defendant
eventually let her in, Teal discovered her purse was open and her
car key and security device key were mssing. Teal confronted
def endant and demanded that he return her keys, but he denied
knowi ng where they were. After searching the apartnent for her

keys, she went to |ook in her car and found that, contrary to her



usual practice, all four doors were unlocked. Wen she returned
to the apartnent, defendant said he was “going to | eave.”

Teal believed that defendant had her house and car keys.

Since it appeared he was noving out, she told himshe was going
to call the police and then did so. Wen an officer arrived, Teal
told himwhat had transpired and stated she wanted her keys back.
Def endant deni ed having the keys. According to Teal, the officer
i nfornmed defendant that, if he had Teal’s keys and took her car,
he woul d be arrested.

After the officer |left, defendant gave Teal her post office
box key, packed his clothing, and |left the apartnment w thout saying
where he was going. Teal was shocked to hear her car engine start.
When she went outside, she saw the rear lights of her car as it
drove off. Teal, who had not given defendant perm ssion to take or
drive her car on that date, tel ephoned 911 and reported the theft
of her car.

On July 4, 1999, Teal noved to a different residence
i n Sacranmento, but she maintained the sane tel ephone nunber.

Def endant did not contact Teal at any tinme between June 29 and
August 28, 1999, when the car was recovered.

On August 28, Sacranento police officer Joseph Morgan

was di spatched to a petty theft in progress at a Kmart store.
Wien Morgan arrived, a store security officer pointed out a green
Ford Escort into which the thief had fled. Mrgan detained and
guesti oned defendant, who was driving the car, and Angel a W nrow,
who was a passenger. Morgan di scovered the car they were in was

the one that Teal had reported stolen in June. Defendant stated



that he was married to Teal and asked Mdrgan’s partner to check
t he i nsurance papers in the car.

Wnrow testified that defendant, whom she had not net before,
pi cked her up on August 28 outside of a store. Wiile defendant was
driving the car, an unidentified man ran out of a Kmart depart nent
store and got into the car; the trio then drove off together.

When defendant told the man that he needed to get out of the car

because the police may “run” or “scan” the license plate, the man
| eft. Thereafter, the police detained the car, and Wnrow reported
t he conversation between defendant and the third party.

Teal testified that, despite defendant’s claimto the contrary,
they were never married and she did not have a nmarriage cerenony
with him Teal admtted visiting defendant in jail after the
incident and telling himthat she was sorry “about the whole thing”;
but she denied telling himthat she was sorry for reporting the car
stolen or that she would contact the district attorney’s office to
strai ghten out the matter.

Mary Agcaoili, an Allstate Insurance agent, testified that
Teal added defendant as an additional operator of her vehicle but
that, according to the insurance conpany’s records, defendant’s
marital status was single and the agent believed Teal was a w dow.
Teal al so belonged to the Allstate Mdtor C ub, which provides
roadsi de assi stance. Although the club cards issued to Teal listed

def endant under “spouse nane,” there was an asteri sk expl ai ni ng
that the termalso included any “other designated adult |iving
in [the] nmenber’s household.” Agcaoili stated the club card

listed Teal as married because the conputer program Agcaoili used



automatically printed “married” when a nane was typed on the form
after the “spouse nanme” designation.

Def ense Case

Def endant, who admtted he was a convicted felon, testified
as follows:

I n June or July 1997, he and Teal went to San Antoni o, Texas
to get married. Teal’s brother-in-law, an ordained mnister,
performed the marriage cerenony. Teal hid the fact of their
marri age because she did not want to report defendant’s incone
and j eopardi ze her Social Security.

When def endant and Teal noved to an apartnent in August 1998,
Teal said she would get the apartnent in her own name because the
owner would not rent to a convicted felon. Their relationship
began to have problens in the latter part of 1998, when Teal
suspect ed def endant was involved wi th another woman naned Gaen.
However, they continued to |ive together until June 29, 1999.

Teal allowed defendant to freely use the car. He did not
have to get permission fromher. |In fact, she had added hi m on
her i nsurance policy.

On June 29, Teal could not find her house keys and accused
def endant of taking them She called the police and, when the
officer arrived, Teal told himthat defendant had taken her keys.
Wiile the officer was there, Teal found her house keys. She then
asked defendant for her car keys, but he told her he had given
them to her when they cane honme earlier. The officer did not tel
def endant that he would go to jail if he had Teal’'s car keys and

took the car



After the police left, Teal found her car keys, apol ogized to
def endant, and gave himthe keys. Wen defendant told Teal he was
going to put his clothes in a storage | ocker, she began ranting and
ravi ng about himgoing to see Gven. Teal said that, if he took his
clothes out, she would call the police and report himfor stealing
her car. He told her that she was acting crazy and that he would
be back. Defendant then drove away. He understood that he had
the right to drive the car because he had been doing so since 1998,
he was on the insurance policy, and he was nmarried to Teal.

During the first week of July, defendant returned to the
apartnment and found the | ocks had been changed. The apart nent
manager woul d not give him Teal s new address or tel ephone nunber.
Def endant went to Teal’'s post office box for three days to see
if he could catch her picking up her mail, but he was unable to
find her.

Def endant and Teal had di scussed going to Shreveport, so he
decided to go there. He got as far as Los Angel es when hi s noney
began to run out, and he returned to Sacranmento in August. He was
on his way back to the apartnment on August 28 when a girl flagged
hi mdown for a ride. As defendant drove across the parking |ot of
a Kmart store, a kid ran up to his car and got in. Wen defendant
saw that the kid had an arnful of clothes, defendant told himhe
woul d take himback to the store, whereupon the kid junped out of
the car. He did not tell the kid to get out of the car because
the police were going to check his |icense plates.

Def endant stopped his car to let authorities know he was not

involved with the theft fromKmart. Wen the police officer told



himthat the car had been reported stolen, defendant replied it was
his wife’'s car and referred the officer to the insurance policy in
t he gl ove conpartnent.

Fol | ow ng defendant’s arrest, Teal visited himin jail and
said she was sorry for telling the police that he stole her car.
Def endant asked her to go to the district attorney’s office and
expl ai n she nade a m stake, but she said she could not do that.

In closing summati on, defendant argued that he was married
to Teal and thus could not steal sonething that was his community
property. He also argued that Teal gave himthe keys and knew he
was going to drive the car; consequently, he had her consent to
take the car. Moreover, he never needed her perm ssion to drive
the car before, so he did not need it the night he left. Defendant
also claimed to be “legally tied into the car” because he was on
Teal s insurance. According to defendant, Teal |ied about the car
bei ng stol en because she thought he was going to see Gaen when he
| eft and she was angry.

DI SCUSSI ON
I

Def endant contends the trial court erred in failing to
instruct the jury sua sponte with CALJIC No. 4.35 or a simlar
i nstruction concerning the defense of m stake of fact or claim
of right.

CALJI C No. 4.35 provides in pertinent part: “An act commtted
or an om ssion made in ignorance or by reason of a m stake of fact
whi ch di sproves any crimnal intent is not a crine. [f] Thus

a person is not guilty of a crine if [he] [she] comrits an act or



omts to act under an actual [and reasonable] belief in the

exi stence of certain facts and circunstances which, if true, would
make the act or om ssion lawful.” (See also Pen. Code, 8§ 26, par.
Three.)

|f the charged offense is a specific intent crine |like theft,
the person’s belief in the m staken facts, such as a right to the
property taken or the owner’s consent, need not be reasonable.
(People v. Ronp (1990) 220 Cal.App.3d 514, 518; People v. Navarro
(1979) 99 Cal.App.3d Supp. 1.) As long as a person acts in the
genui ne belief that certain facts exist, which if true would nmake
the act |awful, then the person has not acted unlawiully. (People
v. Reed (1996) 53 Cal. App.4th 389, 396; People v. Lucero (1988)
203 Cal . App. 3d 1011, 1016.)

To prove a violation of Vehicle Code section 10851, the
prosecutor had to show beyond a reasonabl e doubt that defendant
took or drove Teal’s car without her consent and with the specific
intent to deprive her either permanently or tenporarily of her
title to, or possession of, the vehicle. (Veh. Code, 8§ 10851;
CALJI C No. 14.36.) The requisite felonious intent existed only
i f defendant intended to take Teal’'s property w thout believing in
good faith that he had a right or claimto it. (People v. Tufunga
(1999) 21 Cal.4th 935, 943.) Proof of the existence of a state of
m nd i nconpatible with an intent to steal precludes a finding of
theft. (lbid.)

Def endant argues he had a good faith belief that he had the
right to drive Teal’s car because (1) he believed he was narri ed

to her, which belief was supported by the insurance docunents,



and (2) he had driven the car for years wthout needing to ask
perm ssion, and Teal had given himthe car keys on the day in
guestion, which indicated she gave himconsent to take the car
that day. Thus, according to defendant, he | acked the requisite
specific intent to permanently or tenporarily deprive Teal of her
possession of the car, and the court should have given instructions
regardi ng this defense.

Atrial court’s duty to instruct, sua sponte, on particul ar

def enses ari ses only if it appears that the defendant is relying
on such a defense, or if there is substantial evidence supportive
of such a defense and the defense is not inconsistent with the
defendant’s theory of the case.” [Citation.]” (People v. Barton
(1995) 12 Cal.4th 186, 195; People v. Mntoya (1994) 7 Cal.4th
1027, 1047.) The defense of a good faith belief in consent is not
inconsistent wwth the defense of actual consent. (Cf. People v.
Bruce (1989) 208 Cal . App. 3d 1099, 1104.)

Substanti al evidence of a defense is defined as evi dence
which is “sufficient to ‘deserve consideration by the jury, i.e.,
“evidence fromwhich a jury conposed of reasonable nmen could have

concl uded that the particular facts underlying the instruction
did exist.” (People v. Wckersham (1982) 32 Cal.3d 307, 324
(hereafter Wckershan), overruled on other grounds in People v.
Barton, supra, 12 Cal.4th at pp. 200-201.) |If the evidence is
m ni mal or insubstantial, the trial court need not instruct on
its effect. (People v. Ronob, supra, 220 Cal.App.3d at p. 519.)

However, in assessing the strength of the evidence, the court

is not permtted to determne the credibility of w tnesses



(Wckersham supra, 32 Cal.3d at p. 324), and doubts as to the
sufficiency of the evidence to warrant instructions should be
resolved in favor of the defendant. (People v. Tufunga, supra,
21 Cal.4th at p. 944.)

For reasons that follow, we conclude the trial court did not
err in failing to give CALJIC No. 4.35 or a simlar instruction.

The defense that defendant believed he had a right to take
the car was based on his alleged good faith belief he was nmarried
to Teal. But at trial, defendant did not claimthat he m stakenly
believed he was marri ed; he asserted only that he actually was
marri ed, as evidenced by the car insurance docunent nam ng him
as Teal’s spouse. According to defendant, Teal’'s brother-in-Iaw,
who was an ordai ned mnister, perfornmed the marri age cerenony.

By convicting defendant of vehicle theft, the jury necessarily
rejected defendant’s claimthat he was married to Teal and, thus,
he did not have the legal right to take the car.

There was no substantial evidence at trial to support his
appellate claimof a m staken good faith belief that he was married
to Teal with a concomtant right to use the car. Either a marriage
cerenony occurred as he testified, or it did not as Teal testified;
there was no evidence that a sham cerenony was perfornmed, which
woul d have m sl ed defendant into believing he was nmarri ed.

The insurance papers, which listed defendant under the
desi gnati on “spouse’s nane,” are not enough in and of thensel ves
to support a m staken but good faith belief that defendant was
married. The asterisk by the designation showing it also included

any “other designated adult living in [the] nmenber’s househol d”

10



underm nes its persuasiveness as evidence that defendant was Teal ' s
husband. Mre inportantly, the insurance docunents al one, absent

t he actual performance of a weddi ng cerenpony or the existence of

| egal docunentation evidencing a marriage, are insufficient to
support a good faith belief by defendant that he was married to
Teal. Although a defendant’s belief in the m staken facts need not
be reasonable, when it is so unreasonable as to defy all [ogic and
common sense, it cannot neet the requisite standard of a belief
hel d in good faith unl ess perhaps the defendant was nentally
deficient. No such evidence was proffered.

Def endant al so cl aims he m stakenly believed Teal consented
to himtaking the car, which belief was supported by his testinony
that he had never needed Teal’'s perm ssion to drive her car and
that she gave himthe car keys on the day he took the car. Wile
this evidence m ght be substantial enough to warrant a m stake of
fact instruction if defendant merely had taken the car tenporarily
torun an errand, it is insufficient to preclude a finding of
vehicle theft under the circunstances of the present case.

Teal testified that she only all owed defendant to use her car
occasionally for his own errands, that he always returned the keys
to her when he was finished, and that she never permtted himto
use the car for |longer than one day. No evidence was presented by
defendant to refute Teal’'s testinony that she never permtted him

to take the car for an extended period of time.1l Thus, although

1 According to defendant, Teal adnmitted that on one occasion
def endant kept her car for two days. However, when Teal’s

11



def endant’ s evi dence mi ght have supported a ni staken belief that
he could borrow the car for a day, it was not substantial enough
to establish a good faith belief that he could take the car for
two nonths, or even for the week that he had possession of the car
before he clained he attenpted to return it to Teal and di scovered
she no longer lived in the sane apartnent. Rather, the evidence
di scl osed that defendant, who never tel ephoned Teal to inform her
of his or her car’s whereabouts, purposely kept Teal’s car for
two nonths, and that he would have kept it longer if he had not
been stopped by the police.

Accordingly, the trial court did not err in failing to
i nstruct sua sponte with CALJIC No. 4. 35.

I

Def endant contends the trial court erred in allow ng Teal
to testify that the officer who responded to her first 911 cal
war ned defendant that he would be subject to arrest for vehicle
theft if he took Teal’s car. Defendant also asserts the court
erred in admtting the transcript of Teal’s second 911 call,
wherein she reported her car stolen and stated “the officer who
was just here” told defendant “you wouldn’t be a fool to stea
a car and -- and get yourself back in jail.” Defendant argues the

statenments are inadm ssi bl e hearsay.

testinmony is read in context, she does not state he kept her car
for two days. Rather, she allowed defendant to take her car to
work on two different days; but, after she discovered he left it
unl ocked, she would not allow himto use her car to drive to
wor k agai n.

12



Prior to trial, the court ruled that Teal’s proposed testinony
could be admtted not for the truth of the matter asserted, but as
evi dence i ndi cating defendant was nade aware that he no | onger had
consent to take or drive Teal’s car. As for the 911 transcri pt,
the court admtted the evidence as proof that Teal called the
police and reported her car stolen, and as corroboration of her
claimthat she did not give defendant consent to take her car.

An extrajudicial statement offered for sone purpose other than
to prove the fact stated therein is not hearsay. (People v. Bolden
(1996) 44 Cal . App.4th 707, 714.) Here, the trial court concl uded
that the evidence was adm ssible for the nonhearsay purpose of
denonstrati ng defendant was nade aware prior to taking the car
t hat what ever consent he nay have believed he had to take the car
had been revoked. This conclusion is correct.

“*“Whenever an utterance is offered to evidence the state of
m nd whi ch ensued in another person in consequence of the utterance,
it is obvious that no assertive or testinonial use is sought to be
made of it, and the utterance is therefore adnmissible, so far as
the Hearsay rule is concerned.” (Enphasis the author’s.)’ ”
(People v. Duran (1976) 16 Cal.3d 282, 295; orig. italics, citations
omtted.)

Citing People v. Arnendariz (1984) 37 Cal.3d 573 (hereafter
Arnmendari z), defendant argues that the officer’s statenent had
nonhear say val ue and rel evance only if the officer actually nade
the alleged statenent to defendant. Because defendant denied
the officer told himhe would be arrested if he took Teal’s car,

he argues the statenent was irrel evant.
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I n Armendariz, the prosecution sought to introduce a nurder
victims prior statenent to his son that he was frightened of the
def endant because the defendant had dermanded noney fromthe victim
and threatened to assault himif he did not conply. (Arnendariz,
supra, 37 Cal.3d at p. 585.) The Suprene Court held that the
victinm s statenent was not rel evant because neither the son's state
of m nd upon hearing the victims statenent nor the victims
conduct in conformty with his fear of defendant was in dispute.
(Id. at pp. 585-587.) The only possible relevance of the statenent
was to show the defendant’s know edge that he was not wel cone at
the victims house. However, the statement was relevant for this
purpose only if it was true because the defendant coul d not know
he was not wel come unless he actually had threatened the victim as
the victimalleged. (1d. at p. 587.)

Def endant’s reliance on Arnendariz is msplaced. Here, the
statenent in question is not one that defendant allegedly made.
Rather, it is one he allegedly heard, and his state of m nd upon
hearing the officer’s statenment was in dispute, unlike the state
of mnd of those hearing the statenment at issue in Arnendari z.
Accordingly, the officer’s statenment was rel evant and adm ssi bl e.
Whet her the officer actually made the statenment was a question of
fact for the jury to resolve.

In a footnote in his opening brief, defendant contends that,
al though the trial court purported to admt the evidence for a
limted nonhearsay purpose, the court failed to do so since it

never gave the jury an appropriate limting instruction. He also
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asserts that the prosecutor did not limt his use of the evidence
and argued the truth of the statenent in his closing argunent.

| f defendant is claimng the court erred in failing to give
the jury a limting instruction and the prosecutor commtted
m sconduct during closing argunent, these clains are unavaili ng.

An appel | ant nmust present each point separately in the opening
bri ef under an appropriate headi ng, showi ng the nature of the
guestion to be presented and the point to be nmade. (Cal. Rul es of
Court, rule 15(a).) |Issues not so presented may be deened wai ved.
(Opdyk v. California Horse Racing Bd. (1995) 34 Cal. App.4th 1826,
1830- 1831, fn. 4.)

Moreover, as to the instructional issue, defendant provides
no citation to the record denonstrating that defense counsel asked
the court give an appropriate limting instruction, and the court
did not have a duty to give such an instruction sua sponte. (People
v. Carpenter (1999) 21 Cal.4th 1016, 1050, fn. 6; People v. Col eman
(1989) 48 Cal.3d 112, 151.)

As to the claimof m sconduct, defendant provides no citation
to the record denonstrating that defense counsel objected to the
prosecutor’s allegedly inappropriate argunent and requested an
adnonition to the jury. Consequently, any claimof prosecutorial
m sconduct is waived. (People v. Row and (1992) 4 Cal.4th 238,
274.)

In any event, in light of the strong evidence of defendant’s
guilt, it is not reasonably likely that he woul d have obt ai ned

a nore favorable result in the absence of the clained error.
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11

Lastly, defendant contends that his three strikes sentence
of 25 years to |ife constitutes cruel and/or unusual puni shnment
under article I, section 17 of the California Constitution and
t he Ei ght Anendnment of the United States Constitution. W disagree.

Qur state Constitution prohibits “cruel or unusual punishnent.”
(Cal. Const., art. I, 8 17.) W construe this provision separately
fromits counterpart in the United States Constitution. (Raven v.
Deuknej i an (1990) 52 Cal.3d 336, 355.)

A punishnment may violate California’ s Constitution if “it is
so disproportionate to the crinme for which it is inflicted that it
shocks the consci ence and of fends fundanmental notions of human
dignity.” (In re Lynch (1972) 8 Cal.3d 410, 424, fn. omtted
(hereafter Lynch).) Lynch identified three “techniques” used to
adm ni ster this rule; an exam nation of the nature of the offense
and the offender (id. at p. 425); a conparison of the puni shnent
with the penalty for nore serious crines in the sane jurisdiction
(id. p. 426); and a conparison of the punishnent to the penalty for
the sane offense in different jurisdictions (id. at p. 427).

Regarding the first “technique,” defendant clains his current
of fense of vehicle theft is nonviolent and could have been treated
as a msdeneanor in the discretion of the prosecutor or trial court.
And, because he was 54 years old at sentencing, he points out that
the sentence of 25 years to life is likely to be the equival ent of
a sentence of life without parole. Thus, he argues his puni shnent

i S excessive.
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An exam nation of the offense and the offender |eads to the
concl usion that defendant’s sentence does not shock the conscience
or offend fundanental notions of human dignity. He began his life
of crime over 35 years before the present offense. He has commtted
many felonies (including burglary, robbery and nurder), several
m sdeneanors, and repeated violations of parole. H's present crine,
commtted after repeated placenents on probation and parole and his
service of nunmerous jail sentences and prison terns, denonstrates
t hat defendant refuses to live by society’s rules and poses a
continuing danger to the public. Sinply stated, he engages in
precisely the sort of recidivismthat the three strikes |aw was
desi gned to conbat.

Regar di ng the puni shnent for nore serious crinmes in California,
def endant argues that he would receive a | esser sentence for robbery
and second degree nmurder than he received for taking a vehicle. But
he has not been punished “nmerely on the basis of his current offense
but on the basis of his recidivist behavior.” (People v. Kinsey
(1995) 40 Cal.App.4th 1621, 1630; accord People v. Cartwight (1995)
39 Cal . App.4th 1123, 1136-1137.) He has not been puni shed nore
severely than one who conmits robbery or second degree nurder
following three serious felony convictions.

Def endant cites Andrade v. Attorney General of State
of California (9th Gr. 2001) 270 F.3d 743 (hereafter Andrade)
and Browmn v. Mayle (9th GCr. 2002) _ F.3d __ [2002 W 187415]
(hereafter Brown) for the proposition that his punishnent is
di sproportionate to punishnent for other offenses in California.

However, those cases are distingui shabl e because they invol ved

17



sentences of 25 years to life for the crines of petty theft
commtted by persons who had prior convictions for theft-rel ated
offenses. Odinarily, petty theft is a m sdeneanor. Thus, the
puni shment for petty theft, which the Ninth Crcuit described as a
“relatively mnor offense,” was first enhanced to a felony because
of the appellant’s prior theft-related convictions and then enhanced
again due to his prior serious felony convictions. (Andrade, supra
270 F. 3d at pp. 749, 760.) Brown agreed with Andrade’s concl usion
that application of the three strikes lawto a petty theft commtted
by a person with a prior theft conviction inpermssibly permts
the offender’s recidivismto be “double counted,” to transformthe
m sdeneanor into a felony and then to count it as the basis for a
life sentence. (Brown, supra, (9th Gr. 2002) _ F.3d __ [2002 W
187415 at pp. 1, 6].) Brown also noted that a person who commtted
a petty theft and whose crimnal record included a theft-rel ated
conviction and serious or violent crinmes would be punished nore
severely than a petty thief whose crimnal record included viol ent
crinmes but no theft-related convictions. (ld. at pp. __ [2002 W
187415 at pp. 8-9].) Such is not the case here.

Def endant conpares his punishment with that of other states
and concedes many states have simlar recidivist laws that are
as severe or nore severe than California s version. Nevertheless,
he believes his sentence is disproportionate when conpared with
ot her jurisdictions because sone of them have provisions that
mtigate the harshness of their facially severe | aws.

The People’s recitation of conparable recidivist statutes

persuades us California s three strikes law is not unconstitutional.

18



Even if sonme states do not apply their recidivist statutes under
simlar circunstances, this does not conpel the concl usion that
defendant’ s sentence is disproportionate to his crimnal status.
California is not required to conformits Penal Code to the
“majority rule” or the | east common denom nator of penalties
nationwi de. (In re DeBeque (1989) 212 Cal. App.3d 241, 255.)

As the United States Suprenme Court has noted, the different
needs and concerns of individual states nay cause themto treat
certain crimes or repeat offenders nore harshly than other states.
(Harnmelin v. Mchigan (1991) 501 U S. 957, 990 [115 L. Ed.2d 836,
861-862] .)

People v. Martinez (1999) 71 Cal.App.4th 1502 (hereafter
Martinez) exam ned recidivist statutes around the country. For the
reasons stated in Martinez, we reject defendant’s claimthat his
puni shment i s disproportionate to that inposed for simlar offenses
in other jurisdictions.

I n sum because of defendant’s |long pattern of recidivism
hi s sentence does not shock the conscience or offend fundanent al
noti ons of human dignity. (People v. Dillon (1983) 34 Cal.3d
441, 487, fn. 38; Lynch, supra, 8 Cal.3d at p. 424.)

Def endant’ s cl ai m of cruel and unusual punishnment fares no
better under the federal standard. |In Harnelin v. M chigan, supra,
501 U. S. 957 [115 L.Ed.2d. 836], the United States Suprene Court
found that the appellant’s sentence of life without the possibility
of parole for possessing 672 grans of cocai ne was not cruel and
unusual .  (1d. at pp. 965, 994-996 [115 L.Ed.2d at pp. 846, 864-
865].) In Rummel v. Estelle (1980) 445 U.S. 263 [63 L.Ed.2d 382],
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the Suprenme Court upheld a |life sentence inposed under a Texas
recidivist statute for a defendant convicted of obtaining $120.75 by
fal se pretenses after incurring previous convictions for fraudul ent
use of a credit card and passing a forged check. (Id. at p. 266
[63 L.Ed.2d at p. 386].) The Suprene Court described the statute
as “nothing nore than a societal decision that when such a person
commts yet another felony, he should be subjected to the admttedly
serious penalty of incarceration for life, subject only to the
State’s judgnent as to whether to grant himparole.” (ld. at p.
278 [63 L.Ed.2d at p. 394].)

Such is the case here. Defendant’s sentence is neither crue
nor unusual .

DI SPCSI TI ON

The judgnent is affirned.

SCOTLAND , P.J.

We concur:

SI M5 , J.

CALLAHAN , J.
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